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1.

The purpose of this guide is to is to assist those whose property is affected
by the proposed Edinburgh Airport Rail Link (‘EARL”) and to provide
additional information on the circumstances in which those affected by the
Edinburgh Airport Rail Link Bill' (“the Bill”) may claim compensation as a
result of the scheme. Those entitled include owners, certain tenants under
leases, heritable creditors and those holding servitude rights. These
affected persons can object to the powers of compulsory acquisition in the
EARL Bill during the period allowed for objections to be lodged to the Bill>.
They do not have to object to the Bill in order to be entitled to claim
compensation.

Compulsory acquisition (also known as compulsory purchase), as the
expression implies, involves the taking of property by one party (in the
public interest by statutory process) without the consent of the owner and
at the same time provision is made for the payment of compensation.
Compulsory acquisition is only authorised for an identified public purpose
and the justification is that the wider needs of the public must, in certain
circumstances, over-ride the property rights of the individual.

The justification for compulsory acquisition for EARL is that the loss of
privately owned land and rights in land is offset by the gain to the wider
community from EARL. The EARL Bill must contain all necessary powers
to enable EARL to be built otherwise there could not be certainty of being
able to acquire the necessary land. Even if the owners of all the relevant
property interests were prepared to sell, in the absence of compulsory
acquisition powers there would be no way of preventing them from
demanding prices in excess of a fair market price, effectively causing the
scheme to pay an unjustifiable premium. This would prevent EARL from
adhering to a pre-defined programme, and funding could not be secured.

The EARL Bill will authorise the compulsory acquisition of land and rights
in land which may be needed both temporarily and permanently to enable
EARL'’s construction and operation. Compulsory acquisition in the EARL
Bill is on the same standardised basis as any other compulsory acquisition
in Scotland. It is therefore subject to the same procedural rules,
safeguards and requirements regarding compensation.

The EARL Bill therefore applies the body of rules (known as *“the
Compensation Code”) applicable to any compulsory acquisition in
Scotland. The Compensation Code is the collective term commonly used
to describe the body of law (including various existing Acts of Parliament

" Submitted to the Scottish Parliament as a Private Bill.
2 This period will normally be 60 days from submission of the EARL Bill subject to reduction on cause
shown by the EARL Bill Committee.



and case law) governing the procedures for entitlement to compensation
following compulsory acquisition. The EARL Bill will simply apply that
existing law. The way in which these rules operate is described in greater
detail below.

The law and procedure relating to compulsory acquisition and the eligibility
for and assessment of compensation are complex. Of necessity, the
information in this guide is a simplification and cannot cover every
circumstance. This guide is not intended to be a complete guide. Its
purpose is to provide an outline of the principles relating to compulsory
acquisition and compensation. It does not constitute legal advice and
should not be relied upon by any individual in relation to their rights to
compensation.

This guide should not be regarded as a substitute for professional advice.
If a proprietor, tenant or any other eligible person thinks that his or her
property is likely to be affected by the Bill, independent professional advice
should be sought from a professionally qualified person such as a surveyor
or solicitor. The cost of this advice may be recoverable but only if it forms
part of a legitimate claim for compensation in relation to the exercise of the
compulsory acquisition powers.
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10.

In this guide references to the “Act” are references to the Bill in the event
that it is passed by the Scottish Parliament and receives Royal Assent (so
becoming an Act). The powers of compulsory acquisition will only be
conferred if the Bill becomes an Act.

The Act will authorise the compulsory acquisition of land for the
construction of EARL and associated infrastructure and to acquire the
necessary rights in land®. The Act will trigger a set of legal procedures to
allow for the acquisition of the necessary property for EARL and the related
claims for compensation to be made.

The Bill contains written details of the property or rights in property within
defined limits which are required for EARL, whether temporarily4 or
permanently.5The proposals, including all limits of land to be compulsorily
acquired, are shown on the Parliamentary Plans which accompany the Bill.
In order to establish the extent to which a proprietor’s land may be affected

3 Sections 16-20 of the Bill

4 Schedule 6 to the Bill

5 Sections 16 & 18 of, and schedule 5 to, the Bill regarding land within the limits of land to be acquired
or used. Section 16regarding land within the limits of deviation of the Bill

11.

12.

i.e., temporarily and/or permanently, it is important that an examination of
the Parliamentary Plans should be undertaken.

Property will only be acquired compulsorily to the extent that acquisition is
necessary for EARL®. The precise detailed design of EARL will not be
known until after the EARL Bill becomes an Act. If after EARL has been
fully designed it emerges that a particular property (including any part) is
not required, it (or the relevant part) cannot be compulsorily acquired, even
though it is within the defined limits on the Parliamentary Plans. For this
reason, there will need to be a close working relationship between the
Promoter and affected proprietors to ensure that only land and rights in
land that are actually required are compulsorily acquired. Where land is
only required for a temporary period, the Bill authorises this temporary
use’. All these provisions, as described in this Guide, will only take effect
once the Bill has received Royal Assent and becomes the Act.

The powers of compulsory acquisition will be exercised by the “authorised
undertaker”® who is also the party responsible for paying compensation.
Initially, the Promoter will be the authorised undertaker, but the powers
may be transferred to another organisation, such as Network Rail. This has
not been finally determined as yet.® In the meantime, the Promoter is the
body that affected parties should approach about compensation. For the
purpose of this Guide, and for reasons of simplicity, references to the
‘authorised undertaker’ should be taken as references to the Promoter.
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13.

In the event that the Bill becomes an Act, the Promoter must comply with
certain statutory procedures before it acquires any property or existing
rights over property, or indeed before it creates any new rights. There are
two mutually-exclusive procedures available to the Promoter to facilitate
this. The first procedure is by the execution of a General Vesting
Declaration' and the second is by the service of a Notice to Treat'". In
both instances, an initial notice will be issued to each relevant proprietor
and to any other party having an interest in the property. This initial notice
will contain the details of the procedure that the Promoter will use, with
different consequences in terms of taking entry, taking title and the timing
and payment of compensation. Advance payments of compensation can

© Sections 16 (1) (9) (ii) and (1) (b) (ii)of the Bill

7 Section 20 of the Bill

8 Defined in section 51 of the Bill.

¢ Section 37 of the Bill.

'© Section 33 of the Bill; and Town and Country Planning (Scotland) Act 1997 (c.8), s.195 and Sched.

15.

" Section 50 of the Bill; and Lands Clauses Consolidation (Scotland) Act 1845 (c.19), s.17.



14.

15.

16.

also be claimed, as detailed at paragraph 22 below. The Explanatory
Notes which accompany the Bill explain these procedures in more detail.!

There may be circumstances in which the Promoter is required to acquire
property or rights in property, even though it is only the Promoter’s
intention that this be for a temporary period to enable permanent works to
be carried out; for example, a permanent drain may be required to be
installed. The Promoter is unable to carry out these works and return the
property to a proprietor under the temporary possession provisions as
detailed at paragraphs 17 -19 below, as the land will not be restored to its
original form because it will be physically altered. A proprietor may wish to
purchase back the acquired land after the Promoter has carried out the
permanent works and, in these circumstances, the Promoter will enter into
an Agreement with the proprietor to facilitate this.

Where the land is subject to a lease, the Promoter can simply acquire the
landlord’s interest and allow the lease to expire. Where the Promoter is
unable to wait for a lease to expire, it will acquire the interests of the tenant
who will be entitled to a notice and to claim compensation. Where the
tenant is on a short tenancy basis," such an interest is not acquired, but
the Promoter will be entitled to terminate such a tenancy and the tenant will
be entitled to claim compensation for any consequent loss™

A heritable creditor is also entitled to a notice'®.
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17.

18.

In some cases, the Promoter will not need to acquire the land, but does
need to take temporary possession of it for the purposes of bundmg or
commissioning the railway. This is called “temporary possession”'® and
the sites to which it applies are specifically detailed in the Bill. 7 In the
event that the Bill becomes law, proprietors or occupiers of property
subject to temporary possession will be notified 28 days before temporary
possession of the property is required."®

Once the property has been used for the necessary purposes (WhICh are
detailed in the EARL Bill"®), it will be returned to the proprietor.’ All

2 Paragraphs 75, 76-79, 159-163.
* Where the tenant has no greater an interest in the land for over a year or from year to year or a lesser

interest.

* Lands Clauses Consolidation (Scotland) Act 1845 (c.19), s.114 (amended by the Planning and
Compensation Act 1991 (c.34), s.79 and Sched. 17, para 1)

15|
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"6 Section 20 of the Bill

7 Schedule 6 to the Bill

'8 Section 20 (12) of the Bill

" Schedule 6 (col 4)to the Bill

19.

temporary works will be removed and the property will be restored to the
proprietor’s reasonable satisfaction, but the Promoter will not be obliged to
replace any building which is removed.?

Owners and occupiers will be entitled to compensat|on for any loss or
damage arising from the temporary possessmn The amount of
compensation will depend on the loss or damage involved. Disputes will be
settled by the Lands Tribunal for Scotland.?
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20.

21.

Compensation will be payable to those whose pro| 2perty is acquired24 (this
includes the acquisition of rlghts over property ) Those entitled to
compensation include owners, certam tenants under leases,? and can
also include heritable creditors® and those holding servitude rlghts.29 In
certain limited circumstances, compensation will also be payable to a
landowner or occupler whose property is affected by EARL even though no
land is acqmred

Under the Compensation Code, compensation is not payable until after the
property is acquired. The procedure for compulsory acquisition is
commenced by the authorised undertaker serving an initial notice on
partles The timing of the payment of compensation will be dependent
upon the type of initial notice served. The Promoter will endeavour to
reach an early agreement with any party on all legitimate and reasonable
claims for compensation. If the level of compensation cannot be agreed,
the case may be referred by either party to the Lands Tribunal for
Scotland.®* Where there is a valid claim and compensation is payable,
parties may also recover any reasonable valuation or legal expenses
incurred in the ;)reparation of their claim together with interest due on the
principal claim.” Interest at statutory rates will be paid from the date of
acquisition to settlement.

2 Section 20 (3) of the Bill

2! Section 20(4) of the Bill

2 Section (5) and (7) and of the Bill !

2 Section 6 of the Bill; and Land Compensation (Scotland) Act 1963 (c.51), s.8

24 Section 20 of the Bill; Railways Clauses Consolidation (Scotland) Act 1845 (c.33), s.6; and Lands
Clauses Consolidation (Scotland) Act 1845 (c.19), s.61

% Section 17(6) of the Bill; and Lands Clauses Consolidation (Scotland) Act 1845 (c.19), s.61

% defined in Lands Clauses Consolidation (Scotland) Act 1845 (c.19), s.3

" See paragraph 15

% See paragraph 16

2 Railways Clauses Consolidation (Scotland) Act 1845 (c.33), s.6

% See paragraphs 54 - 56

" Either under (i) Town and Country Planning (Scotland) Act 1997 (c.8), s.195 and Sched. 15, para 2; or
(i) Lands Clauses Consolidation (Scotland) Act 1845 (c.19), s17

% Land Compensation (Scotland) Act 1963 (c.51), s.8

3 Land Compensation (Scotland) Act 1973 (c.56) 48 A; Lands Clauses Consolidation (Scotland) Act
1845 (c.19), .60 and s.84; and Land Compensation (Scotland) Act 1963 (c.51), s.40



22.

23.

It is not unusual for final compensation to take a considerable amount of
time to be agreed, as this will often require detailed valuations and
assessments to be undertaken by both the Promoter and the claimant.
Claimants are entitled to request an advance payment of compensation
after the Promoter has taken possession of the property, although the
Promoter has a discretion to make a payment before possession is taken.
Where agreement is reached, the level of advance payment is normally
90% of the agreed compensation. Where agreement is not reached,
claimants may also be entitled to an advance payment of compensation of
a sum amounting to 90% of the Promoter’s estimate of the entire claim and
not as estimated by the claimant, which will include the open market value
of any property™.

The Promoter is obliged to make payment within three months of receipt of
this request. If an advance payment is made this will be deducted from
any further sum which will be paid either as a result of reaching agreement
with the Promoter on the total sum payable or alternatively from any award
which may be made by the Lands Tribunal for Scotland. If there are
outstanding loans on the property then the advance payment may be
reduced or even nullified®.
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24.

Where land is subject to compulsorily acquisition, and as a result of
discussions with the Promoter a voluntary agreement36 is entered into
regarding the advance purchase of that land, voluntarily rather than
compulsorily, the compensation provisions in this Guide would apply.
However, where land is not subject to compulsorily acquisition and is to be
acquired through voluntarily agreement, the total amount paid, and the
extent to which it reflects disturbance® or home loss,*® will be a matter for
negotiation and agreement with the Promoter at that time. In those
circumstances, the compensation provisions in this Guide no longer apply.

18 B& E$@R)"BAK L$ A EABESAHH#ADB& ECFBAFHID CH$' !
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25.

This section provides guidance on compensation which is payable for
property compulsorily acquired for EARL. It includes guidance for both
business and residential owners and occupiers. This is not intended to be a
complete guide. The statutory provisions and case law that govern the

% Land Compensation (Scotland) Act 1973 (c.56), s.48

% Land Compensation (Scotland) Act 1973 (c.56), s.48(6)

% Lands Clauses Consolidation (Scotland) Act 1845 (c.19), s.6
% See paragraphs 47 - 53

% See paragraphs 57 - 60

26.

27.

28.

29.

30.

31.

eligibility for and assessment of compensation are complex. It is stressed
again that persons should seek advice from a professionally qualified
person such as a surveyor or solicitor.

Where the Promoter does not acquire any property, compensation may still
be payable and is detailed at paragraphs 54-56 below.

The Promoter will appoint a professionally qualified chartered surveyor to
provide the Promoter with advice on compensation that might be payable
to particular claimants on the basis as set out in this guide and to act as the
Promoter’s agent in future negotiations with potential claimants.

There are three main elements to compensation that may be paid as a
result of a compulsory acquisition under the Act. These are:

a. compensation for land acquired (the open market value of the property
taken at the date of acquisition)®;

b. compensation for severance or injurious affection (the depreciation in
value of any remaining land caused by EARL)‘“’; and

c. compensation for disturbance (any losses caused by the compulsory
acquisition).'

The total of these three elements must not add up to more than the
claimant's actual loss.*? There is a duty on claimants to mitigate this loss.
For the purposes of valuation, the effect of EARL will be disregarded in the
valuation exercise as it is the proprietor’s loss that is being compensated.

The calculation will not take into account any increase or decrease in the
value of the land attributable to EARL,"‘3 and no allowance is made for the
fact that the acquisition of the land was compulsory.44 The calculation will
also not take account of any buildings or other developments if it is
considered that those buildings or developments are put in place for the
sole reason of increasing compensation.45

The EARL Bill recognises that EARL may have the effect of enhancing the
value of adjoining or nearby land and, in these circumstances, there is

% Land Compensation (Scotland) Act 1963 (c.51), s.12 rule (2)

4 Railways Clauses Consolidation (Scotland) Act 1845 (c.33), s.6; and Lands Clauses Consolidation
(Scotland) Act 1845 (c.19), ss. 48 & 61, 113, 114, 103

4! Lands Clauses Consolidation (Scotland) Act 1845 (c.19), ss. 48 & 61; Land Compensation (Scotland)
Act 1963 (c.51), s.12 rule (6); Land Compensation (Scotland) Act 1973 (¢.56) ss 34 and 35

274 ('89&H H &+'- *# &[1941] 2 KB 26, [1941] 1 All ER 480

4 Land Compensation (Scotland) Act 1963 (c.51), s.13 and Sched. 1; and'; *%&$ '<* 9%/ '= 9" #6%>"" &+'
?H# &@* #- *') $'('89ABBS &+ &$*D- #5&) " &+@[1947] AC 565, PC.

4 Land Compensation (Scotland) Act 1963 (c.51), s. 12 rule (1) and s.16

* Section 21 of the Bill



32.

provision for compensation to be reduced by an amount equivalent to any
enhanced value of contiguous or adjoining land of a person seeking
compensation.*®

Although it is convenient to deal with these as three separate heads in this
guide, in practice the distinction between them may not be straightforward.
For example, a valuer may compare the values of a property in pre and
post scheme worlds, rather than calculating separately the value of land
taken and injurious affection. It is also important to bear in mind that the
total of the various elements of compensation awarded must not add up to
more than the claimant’s actual total loss*’.
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33.

34.

35.

36.

37.

The underlying principle of compensation for land acquired is to put the
claimant, in financial terms, in the same position as if the property had not
been taken. The amount of compensation will therefore depend on the
facts of each case. There are six basic rules for assessing the value of
property compulsorily acquired. These rules are set out in an Act of
Parliament.*® A brief summary of the rules is provided below.

Rule 1 - in assessing the compensation, no addition to or reduction from
the value of the property is made to reflect the fact that it is being
compulsorily acquired. The acquisition of the property is assumed to be an
open market transaction between willing parties.

Rule 2 - the value of property will reflect the open market value of the land
taken, which will be the amount the property, if sold on the open market by
a willing seller, might be expected to realise ignoring the effects of EARL
(but taking into account any planning permission or potential for planning
permission).49 In most cases, the open market value will be based upon
the existing use of the property, provided proper consents are in place.

Rule 3 - this rule applies in special circumstances where certain uses of
property can only be undertaken by a statutory authority. In assessing
compensation, no account is taken of the suitability of the land for such a
use.

Rule 4 - any increase in the value of property which is attributable to a use
of the property, but which is unlawful or detrimental to the health of the
occupants of the premises or to public health, is not taken into account.

4 Section 22 of the Bill

4748 ('8O&H H) &+~ *# &[1941] 2 KB 26, [1941] 1 All ER 480

8 Land Compensation (Scotland) Act 1963 (c.51), s.12

4 Land Compensation (Scotland) Act 1963 (c.51), s.12 rule (2); ss. 22-24 and 25-30

38.

39.

40.

Rule 5 - it may not be possible to arrive at a market value where the
property to be acquired is (and but for the compulsory acquisition would
continue to be) devoted to a purpose for which there is no general demand
or market (e.g. a place of worship). In such circumstances, compensation
may be assessed on the basis of how much it would cost to reinstate the
facility elsewhere.

Rule 6 - The provisions of Rule 2 do not affect the assessment of
compensation for disturbance or any other matter not directly based on the
value of the property. The compensation claimants receive, therefore, may
not only reflect the open market value of the property, but may also take
into account the compensation for related effects, as described in
paragraphs 47-53 below.

In the absence of agreement between the Promoter and claimants on the
amount of compensation they are entitled to receive, including the open
market value of the property, claimants will be entitled to refer this matter to
the Lands Tribunal for Scotland for a formal determination.*
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41.

42.

43.

If only part of a property is required, compensation may be claimed for
what as known as severance and injurious affection.

Severance occurs when, as a result of part of the property being acquired,
the value of the property that is retained is reduced. An obvious example of
severance is where the only access route to a property is taken.
Compensation for severance will be payable for any depreciation in the
value of the remaining property if the part of the property acquired
contributed to the value of the property retained.?' In certain limited
circumstances, where the effects of severance are particularly serious,
instead of claiming compensation for severance, a landowner mazy be able
to require the authorised undertaker to acquire all of the land.** This is
explained at paragraph 46 below.

Injurious affection is concerned with the adverse effects caused to
remaining land, for example, noise generated. Compensation for injurious
affection will be payable if there is some depreciation in the value of the
retained property caused by the effect of the scheme.®® This would be the
case if, for example, part of the land on which a holiday cottage is situated,

% Land Compensation (Scotland) Act 1963 (c.51), s.8

" Lands Clauses Consolidation (Scotland) Act 1845 (c.19), ss. 48 & 61

2 Section 25 of the Bill or Section 90 of the Lands Clauses Consolidation (Scotland) Act 1845 (c.19)
% Lands Clauses Consolidation (Scotland) Act 1845 (c.19), ss. 48 & 61

10



44,

45.

46.

by a minor road, was compulsorily acquired for a motorway. The existence
of the motorway would reduce the value of the holiday cottage and
compensation would be payable based on the reduction in value.

Any claim for severance or injurious affection must be consistent with the
remainder of the claim. If, for example, a claimant bases a claim for
compensation on the potential the property has for development, this may
have an effect on any claim for severance and injurious affection, as the
development envisaged may also have an effect on the value of the
remainder of the property.

There may be circumstances where EARL does not have an effect on the
retained property. EARL may increase the value of remaining property
and, in such circumstances, compensation will take into account any
increase in value of the retained property.

In certain circumstances, where the claimant wishes to sell the whole of
the property and only part of the property is being compulsory acquired,
the Promoter will have to demonstrate that, in the case of a house building
or manufactory the part can be taken without material detriment® to the
remainder, or that in the case of a park or garden, it can be taken without
seriously affecting the amenity of convenience of the house. Otherwise,
the Promoter will have to acquire the whole of the property or abandon the
acquisition altogether.!

8 B& E$@G)"BANBAAR"S' 1$SN$SD'GP!6 #5'CAOI @8!

47.

48.

A landowner or occupier who is displaced from property as a result of
compulsory acquisition may be faced with losses over and above losses in
the value of the property itself.

The compulsory acquisition of property may involve costs or expenses
such as removal expenses, loss of goodwill, loss of profits, professional
fees etc. There is no list of approved items of loss and each claim will
depend upon the particular circumstances of each case. These items are
generally referred to as disturbance. Compensation for disturbance will
reflect costs incurred by the landowner or occupier as a result of the
5ascquisition and the person being forced to move his home or his business.

54 2nd Schedule of the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947. The Courts
have set the point at which "material detriment" occurs at a fairly high level — it must be substantial

| 2@#6'('8%t'$ 2B+ '4/ >%&" O- *9&2%(1994)

L @O&EHA](/89]'- *1L HA'<O @*5'"&+H8* 9IS HEE /| @ &4 ®'- * (1887) 14 R (HL) 33; F/ & AG @

G/ . "# | &$* DH>#20W#H 'D#82* % &+ 1932 SC 573, 1932 SLT 411.
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49.

50.

51.

52.

53.

The losses must be reasonable and must not be too remote from the
requirement to relocate.*® Any disturbance would be included in the overall
compensation, but any disturbance element of the claim must be
consistent with the remainder of the claim. Compensation will normally only
include a payment for disturbance if the value of the property is based on
existing use and not its development potential.

In the case of residential property, a claim for costs incurred in removal,
adapting fixtures, fittings and furnishings at an alternative home will be
allowed. Examples of additional items which may be claimed are legal
fees and surveyor’s fees.

In the case of business property, depending upon the particular
circumstances of the acquisition, disturbance may be based on either the
costs of relocating the business or extinguishing the business. Normally, it
would be expected to relocate a business. For example, if the owner of a
garden centre is forced to relocate his business elsewhere, he will incur
costs in dismantling and moving greenhouses and other fixtures, forced
sale or removal of plants and loss of business. Compensating him for these
losses accords with the philosophg of putting him in the position he would
have been in were it not for EARL.”’

If it is not possible to relocate the business, it may be necessary for the
business to close, in which case compensation will be based on the cost of
the total extinguishment of the business. There may be circumstances
where the costs of relocating the business are greater than the value of the
business. In these circumstances, there is a case that can be made that
compensation is based on extinguishment. However each case will be
considered on its own merits.

A certain amount of relief is given to claimants who carry on a business
and are over sixty. Where, as a consequence of compulsory acquisition a
person is required to give up possession of land on which he is carrying on
a business, the assessment of the disturbance compensation, if certain
criteria is satisfied, is on the basis of the total extinguishment of the
business. This basis of assessment will usually be more advantageous to
the claimant than compensation being based on the cost of transferring the
business elsewhere.

% G 25 #* Dl 9BE-@ &+) " &+@('8. 98> J9&>' @ 85 * #@ $'[1995] 1 All E.R. 846; 1 2<.//'("

L"®6&'0- *"0I *" #1973 S.C. (H.L.) 37; 7"H/6'('- #506'G/ (/ 0: 1/ &$- *# &[1957] 1 QB 485,
[1957] 1 All ER 504, CA. This decision has been cited with approval in a number of Scottish decisions:

see e.g.'M" &@('< 0 @*5'GY@ZB- *98&2%1978 SLT (Lands Trib) 5; 81 % '('8%F $ 2B+ '4/ >%&' 0

- *9&2%1982 SLT (Lands Trib) 2; and'HA/ #+/ | & GY@B#$- * 98&2%('8% 1983 SLT 250;

ST ) * & &~ *O&F - * 9822+ A [1959] 1 W.L.R. 354; 4K/ $('! / $F:*@B&A"B"6- * (1865) 34

L.J.Q.B. 257; 7"/ 6 supra.
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54.

55.

56.

Any person with a qualifying interest whose land or buildings are
depreciated in value by prescribed physical factors arising from the use of
EARL may claim compensation.®® ~The ‘prescribed physical factors’
referred to include noise, vibration, smell, fumes, smoke, artificial light and
the release of solid or liquid substances onto the land. Those who will
qualify for compensation in these circumstances include owners of a
dwelling, a farm and a small business.*® Such claims cannot be lodged
until twelve months after EARL is operational.®®

Where compensation is due for land compulsorily acquired, if EARL
increases the value of the remaining property, any compensation which is
payable will be reduced by the amount of the increase.®’

A claim for compensation for injurious affection may, in certain
circumstances, be made where no land is acquired, but the value of the
land depreciates as a result of the construction of the railway.®? Following
a House of Lords decision,®® there are four rules that appear to have been
established for a claim to be successful. These rules require that the
following criteria must be satisfied in order for a compensation claim for the
construction (as opposed to operation) of a railway scheme to be
successful:

1. the depreciation in the value of the land is as a result of works
authorised by the Act;

2. the scheme would have given rise to an action at law had they not
been authorised by the Act;

3. the depreciation in the value of the land arises from a physical
interference with a right lawfully enjoyed by the landowner that
enhances the value of the property; and

4. the depreciation is as a result of the execution of works rather than
the use of the railway.
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57.

Home Loss Payments are considered separately from any claim for
compensation. In recognition that a claimant may suffer personal upset,

% Land Compensation (Scotland) Act 1973 (c.56), s.1 (as amended by the Local Government, Planning
and Land Act 1980 (c.65), s.112)

% Land Compensation (Scotland) Act 1973 (c.56), s.2

% Land Compensation (Scotland) Act 1973 (c.56), s.3 (as amended by the Local Government, Planning
and Land Act 1980 (c.65), s.112)

58.

59.

60.

discomfort and inconvenience as a consequence of the acquisition of their
land, they may be entitled to claim what is called a home loss payment, if
their ds\flvelling is compulsory acquired and they are displaced from their
home.

To qualify for a home loss payment, claimants must have been in their
homes for one year preceding the displacement.65

For an owner-occupier displaced from a dwelling, the amount of the home
loss payment is currently 10% of the market value of the interest in the
property, with a maximum of £15,000 and a minimum of £1,500.%

A tenant is also entitled to a home loss payment if they are displaced from
a dwelling. A tenant is not displaced if he gives up his occupation before
the date on which the Promoter is authorised to acquire the interest.®” A
tenant is entitled to a payment where the Promoter acquires the landlord's
interest by agreement, provided he does not give up occupation before the
date of the agreement. To qualify, the tenant has to have been in
occupation of the dwelling for a period of one year preceding displacement,
as his main residence and by virtue of an interest or righteg. The home loss
payment for tenants is currently a flat rate payment of £1,500%.
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61.

62.

Although compensation claims by owners and occupiers of agricultural
land are determined in accordance with the rules described in paragraphs
33-40 above, there are a number of special provisions relating to such
claims.

An owner-occupier of agricultural land will be entitled to claim
compensation for the value of land taken, for disturbance and, where
appropriate, for severance and other injurious affection as outlined above.
In addition to a home loss payment, he may also be entitled to a farm loss
payment. This is detailed in paragraphs 65-71 below.

% Land Compensation (Scotland) Act 1973 (c.56), ss.27- 30

% Land Compensation (Scotland) Act 1973 (c.56), s.27(2) (as substituted by the Planning and
Compensation Act 1991 (c.34), s.71)

% Land Compensation (Scotland) Act 1973 (c.56), s.28 (as substituted by the Planning and
Compensation Act 1991 (c.34), s.71)

” Land Compensation (Scotland) Act 1973 (c.56), s.27(3) (3A)

" Land Compensation (Scotland) Act 1973 (c.56), s.6

2 Railways Clauses Consolidation (Scotland) Act 1845 (c.33), s.6 (as amended by the Land
Compensation (Scotland) Act 1973 (c.56), s.61)
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% Land Compensation (Scotland) Act 1973 (c.56), s.27(2) (as substituted by the Planning and
Compensation Act 1991 (c.34), s.71)

% Land Compensation (Scotland) Act 1973 (c.56), s.28(2) (as substituted by the Planning and
Compensation Act 1991 (c.34), s.71) This figure may be altered by Scottish Ministers under s.28(5)
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63.

64.

Where agricultural land is let, the landlord will be entitled upon the
compulsory acquisition of his interest to compensation for the value of his
interest in the land assessed in accordance with Rule 2, explained in
paragraph 37°°. If a Landlord is not in occupation, he is not entitled to
disturbance nor is he entitled to a home loss payment or a farm loss
payment. In appropriate cases he/she will be entitled to a claim in respect
of severance and injurious affection as outlined above. In assessing
compensation certain rights are disregarded.”

A tenant for a term of years is entitled to claim compensation for the value
of their interest in the land taken, for disturbance and where appropriate,
for severance and other injurious affection as outlined above.”? He/she
may also be entitled to a home loss payment but in addition to this, a farm
loss payment. The position is complex for a tenant holding under an
annual Agricultural Tenancy under the Agricultural Holdings (Scotland) Act
1949. Such tenancies are held to continue in force under tacit relocation,
and compensation is given under s114, Lands Clauses Consolidation
(Scotland) Act 1845, for the value of the unexpired term, any allowance by
an incoming tenant and any other loss or injury, including normal
disturbance items, as described in paras 47 et seq above. In
circumstances where a notice to quit is served, the tenant is entitled to
compensation not for compulsory acquisition but as between landlord and
tenant under separate Iegislation.73
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65.

66.

If a claimant is occupying an agricultural unit and is displaced from that unit
as a result of compulsory acquisition, they may be entitled to a farm loss
payment in addition to any other compensation due.”* The farm loss
payment recognises that as a result of a move to unfamiliar land, a farmer
may be faced with temporary losses of yield, as securing the maximum
yield depends upon the familiarity with the special characteristics of the
land and adjusting the farming methods accordingly and this may take
time.

To qualify for such a payment from the Promoter, three requirements must
be satisfied. First of all, the claimant must be in occupation of an
agricultural unit either as owner, as a lessee with an unexpired term of at
least three years still to run to the date of displacement, or as a crofter or

0 Lands Clauses Consolidation (Scotland) Act 1845 (c.19), s 61

" Land Compensation (Scotland) Act 1973 (c.56),s 44

2 Agricultural (Holdings) Scotland Act 2003 s54 makes special provisions for compensation where the
Promoter acquires the interest of a tenant or takes possession of land comprised in a lease constituting
a short limited duration tenancy or a limited duration tenancy.

s Agricultural (Holdings) Scotland Act 1991 s 56 [and 2003]

7 Land Compensation (Scotland) Act 1973 (c.56), ss 31 - 33
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67.

68.

69.

70.

71.

landholder. Secondly he must be displaced from his interest in the unit.”®
Thirdly, the claimant must begin to farm another agricultural unit elsewhere
in Great Britain either as owner or lessee.

The amount of a farm loss payment is equal to the average annual profit
derived from the use for agricultural purposes of the land acquired.76 This
is calculated by reference to the profits for the three proceeding years
ending with the date of displacement or a shorter period, depending on the
length of occupation.

An amount for notional rent is deducted from the profit if the land is let to a
tenant. |If loss of profit is included in a disturbance claim for an activity,
then no account of that profit is to be taken in calculating a farm loss
payment. If the value of the land which has been compulsorily acquired
exceeds the value of the land in the new unit, the Farm Loss payment is
also proportionally reduced.

There is an upper limit to the amount of a farm loss payment.77 Where the
farm loss payment together with compensation assessed on the value of
the existing use (plus disturbance) exceeds compensation based on
development value, the farm loss payment is limited to the difference.

There is no entitlement to a farm loss payment where a claimant moves
before he is required to do so or where displacement occurs as a result of
the service of a blight notice as detailed in paragraphs 75-79 below.

A claim for such a payment, including any reasonable valuation or legal
expenses must be lodged within one year of the date on which the claimant
begins to farm the new unit. Any dispute as to the amount of a farm loss
payment is to referred to the Lands Tribunal for Scotland for a formal
determination. Where an interest in agricultural land is acquired by
agreement, the Promoter has a discretion to make a farm loss payment
which it would have been required to make if the acquisition had been
compulsorily.

9 CAS$HU BA/

72.

Where the Bill becomes an Act but before acquiring or taking possession of
any property, it may be necessary to first carry out surveys or other
investigations of land within the defined limits of deviation shown on the

> ‘Displacement’ is defined as giving up possession : either on being required to do so by the Promoter
or on completion of the acquisition or where the Promoter allows the person to remain in possession
under a lease or some other right which does not amount to a tenancy.

" Land Compensation (Scotland) Act 1973 (c.56), s32

" Land Compensation (Scotland) Act 1973 (c.56), s32 (8)
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73.

74.

>REM"

75.

76.

77.

Parliamentary Plans. Although the Promoter would be able to carry out
survey work without agreement78, it will strive to agree the survey
arrangements with proprietors or occupiers in the first place.

In the absence of agreement, notice will be given prior to any survey
commencing, on the first occasion of at least seven days and at least three
days in each subsequent instance, before the survey is due to start™.

Some surveys may be intrusive, for example, there may be ongoing
monitoring and the taking of samples. Compensation based upon
applicable scales may be payable for losses incurred as a result of such
survey and monitoring work®’.

Blight in its strict legal sense is a technical term for the reduction in value of
a property that results when a development proposal would authorise its
compulsory acquisition. Essentially, if a property is blighted within the
statutory definition®’ the landowner will be able to serve notice on the
Promoter, requiring it to acquire the property and compensate the
landowner in the same way as if the Promoter had initiated a compulsory
acquisitiongz. Generally, a property will be treated as blighted if the
landowner has tried to sell it and found that he cannot, except at a price
substantially lower than its previous market value®.

The categories of landowner who are entitled to serve a blight notice®* are:
a. resident owner-occupier of a residential dwelling;

b. an owner-occupier of land with an annual (i.e. in most cases
rateable) value of (currently) upto £28,000%; or

c. an owner-occupier of an agricultural unit.

The cases when the Promoter can be required to acquire blighted property
are strictly limited by the terms of the relevant legislation (sections 101 to
122 of the Town and Country Planning (Scotland) Act 1997)¥. These
provisions are also only triggered once the Act has passed and received

8 Section 27(3) of the Bill

™ Section 27(2) of the Bill

8 Section 27(b) of the Bill

8 Town and Country Planning (Scotland) Act 1997 (c.8), s.100 and Sched. 14

8 Town and Country Planning (Scotland) Act 1997 (c.8), s.101

8 Town and Country Planning (Scotland) Act 1997 (c.8), s.101(1)(c)

8 Town and Country Planning (Scotland) Act 1997 (c.8), s.100

8 With effect from 19 December 2005, the amount prescribed is £28,000 — Acquisition of Land, The
Town and Country Planning (Limit of Annual Value) (Scotland) Order 2005 SSI 2005/594.

% section 44 of the Bill
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78.

Royal Assent as it is only at this stage that the land is authorised for
compulsory acquisition, even though “blight” (in a non-legal sense) may
have occurred before then. The Promoter is entitled to challenge the
service of a Blight Notice®” and, in such an event, the matter will be
determined formally by the Lands Tribunal for Scotland®.

If the Blight Notice is not challenged, or if it is upheld bg the Lands Tribunal
for Scotland, the Promoter must acquire the property8 and compensation
is payable, as explained in this policy paper as if it were compulsorily
acquired. Disputes regarding the level of compensation are determined by
the Lands Tribunal for Scotland®.
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79.

The compulsory acquisition powers in the EARL Bill are time limited.
Section of the Bill the compulsory purchase powers lapse 10 years after
the Act comes into force (i.e. 10 years after Royal Assent).
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80.

81.

There may be circumstances in which property is compulsory acquired but
EARL is not progressed. It is perhaps unlikely that EARL would not be
constructed once money had been found to acquire property, although this
is a theoretical possibility. Therefore in the event that the Bill receives
Royal Assent but EARL is not progressed, the Promoter will adhere to
rules that apply to government departments, the effect of which are to offer
land that has been compulsorily acquired or that is under the threat of
compulsory acquisition back to former owners provided that it has not been
materially changed in character since acquisition.

These rules are commonly known as the “Crichel Down Rules™. In
general, the application of the Crichel Down Rules will be that, if the
Promoter wishes to dispose of surplus land acquired under the threat of a
compulsory purchase order, the former owners will as a general rule be
given a first opportunity to repurchase the land previously in their
ownership, at market value provided that it has not been materially
changed in character since acquisition.

8 Town and Country Planning (Scotland) Act 1997 (c.8), s.102-103
% Town and Country Planning (Scotland) Act 1997 (c.8), s.104

% Town and Country Planning (Scotland) Act 1997 (c.8), s.105

% Land Compensation (Scotland) Act 1963 (c.51), s.8

" Section 31 of the Bill

2 Section 45 of the Bill
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82. The Promoter refers claimants to the guidelines in the Scottish
Development Department Circular 38/1992 (“Disposal of Surplus
Government Land - the Crichel Down Rules”). They are currently under
review so that if these circumstances arise, the law may have changed.
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83. Every loss will be considered on its merits. The onus is firmly on claimants

to justify their claim. It is up to claimants to prove that they should be
compensated. Accordingly, it is of the utmost importance that claimants
keep a detailed record of losses sustained and costs incurred in connection
with the compulsory acquisition of their property. Claimants should keep all
relevant documentary evidence such as receipts, invoices and fee quotes.
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84.

The Promoter! is not obliged by law to make advance payments for
professional fees or to pay the costs and expenses incurred by third
parties/objectors prior to the submission of the Bill; or preparing and
sustaining an objection to the Bill during the Private Bill process in the
Scottish Parliament. However, properly incurred professional fees may
well form a legitimate element of any compensation claim in connection
with, the anticipation of or as a consequence of, compulsory acquisition.
Costs and expenses will be recoverable from the Promoter if and to the
extent that they:

(a) are incurred by landowners and others entitled to claim compensation;
and

(b) directly relate to compulsory acquisition of the person’s land or to that
person’s compensation claim; and

(c) are reasonable (e.g.surveyor’s fees will be principally based on the
Ryde’s scale®®)

Costs and expenses covered by (b) include costs and expenses related to
mitigating the impact of the works such as to reduce the amount of
compensation that might otherwise be payable.

% This is subject to a maximum of up to 25% above the Ryde’s scale.
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